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In the Matter of

N6 200

- BEFORE THE FEDERAL ELECTION COMMISSION

;"I

-4"“ b P 235

SENS EWE

'Charles Kushner

‘40 Associated Partnershlps :
Kushner Companles, :

Scott Zecher, and - :

15 Ind1v1dual Partner Respondents

MUR 5279

N N N N N e N

' GENERAL COUNSEL’S REPORT #4

N ACTIONS RECOMMENDED

" Accept the attached Conc111at10n Agreement with Charles Kushner and 40 ASSOClated

Partnershlps take no further action as to the Kushner Compames Scott Zecher and 15 1nd1v1dual

_partner respondents.

" II. . BACKGROUND

This matter primarily concerns over $500 000 in aggregate poht1cal contnbutlons that

':partnersh1p entltles d1rected and controlled by New J ersey busrnessman Charles Kushner
R (“40 Associated Partnerships”) -made to numerous federal political committees, including Bill
| Bradley for President, Inc (“the Bradley Comm1ttee”) for the 1999 2000 electlon cycle The
| entire amount-of each partnershlp contnbutlon was 1mproperly attnbuted to the personal

 contribution limit of a single 1nd1v1dua1 pa'rtner in the contrlbutmg partnership w1thout the'

' The 40 Associated Partnerships include the following entities: 135 Montgomery Associates, 836 Avenue’
- Associates, BP Developers, L.P., Brick Building Associates, L.P., Bruckner Plaza Associates, Colfax Manor, L.P.,
".College Park Associates, L.P., Constantine Village Associates, Dara Building Associates, L.P., East Brunswick

Corporate Center, Edgewater Apartments Associates, L.P., Eimwood V. Associates, L.P., General Green Village.

. " Associates, Glen Ellen Associates, L.P., Hackettstown Square Associates, Harbor Island Realty Associates, L.P.,

Kent Gardens Associates, Kushner Seiden Madison 64™, L.P., LMEC Associates, L.P., Millburn Associates, L.P.,
Montgomery Associates, Mt. Arlington Apartments Associates, L.P., New Puck, L.P., Oakwood Garden -
Developers, L.P., Pheasant Hollow Associates, Pitney Farms Assocrates L.P.,QE. M Associates, L.P., Quail Rldge

- Associates, L.P., Randolph Building Associates, L.P., Reike, L.P., Riverside Patk Industrial Associates, L.P.,

Rolling Gardens Associates, Seven S.L.P. Associates, L.P., Sixty Slx West Associates, Sod Farms Associates, L.P.,
Sparta Building Associates, L.P., Township Associates, Wallkxll Apartments Associates, L. P West Brook

- -Associates, L P. and. Westrmnster Sales & Marketing,.L.P.
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| 1. partners knowledge much less the agreement requlred by 11 C F R.§.110. 1(e)(2) See General |
2 - Counsel 's Report #2 Instead, Charles Kushner, as managmg partner of each partnershlp,
3 determl'ned the individual partners to whom specrﬁc contributions were attributed and _the '

4 amounts and recrprent committees of the contnbutrons

Fr ]
W .

"‘;1 | " This Office recommends that the Commrssron accept a global pre-probable cause
.- ;rfj 6 -. concihatron agreement from Charles Kushner and _the 40 Ass_ocrated_ Partners_hrps o -
:fi;: -1 . .
10 |
11!
12
13
' 1'4.-

2 If the Associated Partnerships had attributed the contributions to all of the natural person partners pursuant to an
equity-based agreement urider 11'C.F.R. § 110.1(e)(2), the aggregate amount of the contributions to specific federal
political committees would have been constrained by the Section 441a contribution limit of Charles Kushner, who -
held a substantlal equity interest in each of the Associated Partnershlps :
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A Attribution of Partnership Co‘ntributions-
A partnershrp is a person > under the Act and subJect to other hmltatlons and
prohrbltrons may make federal political contnbutlons 2 U S.C. §§ 431(1 1) and 441a(a)( 1) In

order to prevent partnershxps controlied .by the, same persons from being used to evade‘h

- contribution limitations and prohibitions, the Act’s imnlemen'ting regulations treat partnership
- contributions as counting towards the contribution limits of both the pa'rtnershin and the specific "

. partners to whom the contribution, or portions thereot', are attributed under 11 CFR § 110.1(e). .

This diial'attribution can be accomplished in one of two ways: _

e  Under 11 C.F.R. § 110.1(e)(1), a partnership contribution can be dually
attributed in pro rata fashion to each partner in direct proportion to his or
her share of the partnership profits, according to instructions which shall
be provided by the partnership to the political committee or candidate.
This option, however, is not available to any partnership that includes a

. partner that is prohibited from making contnbutlons under the Act such as
an mcorporated entity. : : o :

| e Under'1l C FR. § 110 1(e)(2) a partnership contribution also can be .
 dually attributed in a non pro rata fashion by agreement of the partners, as -
long as .

(i) Only the profits of the partners to whom the contnbutrons is attnbuted
are reduced (or losses increased), and '

(ii) These partners’ profits are reduced (or losses mcreased) in proportlon
- to the contribution attnbuted to each of them. :

'B. '. Procedural History
During the post-2000 election cycle audit of the Bradley Ccmmittee, see 26 USC § 3

9038(a), the Commission becarne aware of $40,000.in contributions from the 40 Asscciated

' Partnershins made via checks signed by Charles Kushner, for Which 100% of eech $500 or

$1,000 partnership contribution was attributed to a sp_eciﬁc individual represented to be a partner
in the contﬁbuting partnership. Information obtained during the audit, and confirmed by the later

.investigation, suggested that the individuals to whom the contﬁhutrons had been attributed, some
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of Whom were not partners, had not made a contemporaneous agr'eement to 2 100% attribution of -

' the contnbutlon as requrred by 11 CFR. § 110. l(e)(2) See GCR #2 at 9 Dlsclosure Reports . 'l

and press accounts seemed to indicate that the contnbutlons to the Bradley Commlttee were part
of a much broader pattern of federal polltrcal contnbutlons by the Assomated Partnershlps.

On J une 26, 2002 the Commrssmn made reason-to-beheve ﬁndmgs on several

' altematlve legal theorles, mcludmg

e The 40 Associated Partnerships, Kushner Compames, Charles Kushner and. "
. Scott Zecher violated 2 U.S.C. § 441f by making the contributions in the
names of the partners without their knowledge and by apparently relmbursmg
them for their contnbutlons :

e Kushner Compames and 1ts corporate officers, including Charles Kushner
~ and Scott Zecher, violated 2 U.S.C. § 441b by facilitating the making of
‘contributions by providing the use of corporatc facilities and by acting as a
conduit for the contributions.
o Charles Kushner v1olated 2US. C § 441a(a)(l) by maklng excessive

contributions as a conduit for the partnerships and 2 U.S.C. § 44la(a)(3) by '
} personally exceedmg his annual contnbutlon 11m1tat1on :

e Bill Bradley for President, Inc. v1olated 2 U S.C. § 441f by accepting

contributions made in the name of another and 2US. C § 441b by acceptmg
corporate contributions. -

| The 1nvest1gat10n focused on contnbut1ons made by the 40 Assoc1ated Partnershlps or .
attributed to individual partners 1nvolved w1th the contnbutrons made to the Bradley Comm1tteel lA
which had resulted in'the audit referral- These. ent1t1es and persons.were included with
partnershlp contnbutlons totalmg $540 900, of which $32 000 were. attrlbuted to Charles

Kushner, and $508 900 were attributed to other partners See Attachment 1. Dunng the .

, ,mvestlgatlon, th1s Office obtained extensrve records from the Assoc1ated Partnerships and

contacted _rnany of the individuals to whom partnership contributions had been attributed. .
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Throughout the investigation, mdeed even in conc111at10n discussions, the Kushner

' Respondents maintained that the written agreements under wh1ch the partnershrps operated

. vested-broad authority in Charles Kushner to c'onduct the bus1ness o_f the partnershrps; which -

mcluded makmg political contnbut1ons w1th 100% attnbutlons to specific partners | See o

' Kushner Consolidated J omt Response appended to GCR #2. Whlle almost all of the partners

‘were unaware of the partnershlp-contnbutlons, it d1d appear that the Assocrated -Partne,rshlps had.

: made deb1ts to the capltal accounts of individual partners to reﬂect the reductlon in proﬁts

' correspondmg to the amount of the attnbuted contribution. 11 CF.R. § 110 1(e)(2) However
the ac':co_untmg information also appeared to suggest that each_partner to whom_.contnbu,tlons :

~ were attributed also received an unekpl_ained‘ additional distribution from the partnership that was

.equal to the amount of the debit to his or her capital accou_nt-, which may have represented a

' relmbursement for the contnbutlon See GCR #2 at’ 17.

On November 18 2003 the Commrsswn authorized thlS Ofﬁce to enter into pre—probable
cause concxhatron with Charles Kushner the Kushner Compames the 40 Assocrated
Partnerships, Scott Zecher and 15 of the individual partners as well as with the Bradley

‘Committee.®

. The Kushner Respondents submitted statements to the Commission from many, but not all, of the individual
_ partners purporting to ratify the previously undisclosed attribution of the Associated Partnerships’ 1999

contributions to the Bradley Committee to their personal contribution limits. These ratifications do not constitute
compliance with the agreement requlrement of 11 C. F R. § 110.1(e)(2). :

.® These 15 individual partners include: Jeffrey Frelrerch, Melvin Gebroe, Moms Hammer Dara Kushner, Jared:
Kushner Joshua Kushner, Nicole Kushner, Rae Kushner, Linda Laulicht, Pamela Laulicht, Mel Schemerman,

' Steven Silverman, John Sims, Richard Stadtmauer, and Alex Tarapchak. At the same time, the Commission decided

to take no further action with respect to 24 other partners because they had filed statements with the Commission’
‘establishing that they had no knowledge of the contributions attributed to them, or because they were not in fact,

. partners at the time the contributions were made.
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.

~ Subsequently, thi‘s Office conducted significant additio_nal investigatior_l, which_ included

. interviews with an important additional fai;t_witness, procuremeht of affidavits from various

.individual partners who had not cooperated with earlier inquiries into,the_ir’ldmwledge of the

atn'ibutidns, revjew of substantial additionéi i1:1f6rmation' as to .Associated Pdftnership
acpo_unting, and an independent _consgltatibn wit.h an Interﬂal Re\;éhué Service spééialist in
p.artﬁe'rship.accounting prﬁ'cﬁceé. _ |

.- IBased on th_is-- new info‘rmatién, and for reasbns discﬁssed_ﬁelow, this Ofﬁcé recdfnrhends '

that the Commission accept the attached global Conciliatiqn Agreement with'Charles Kushner -
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“and 40 Associated Partnerships; take no further action and close the file as to all other Kushner

Companies, Scott Zecher and the individual partners in the Associated Partnerships.

II. KUSHNER RESPONDENTS

1n

12

13

14

15
16
17

18

19

20

21

2

23

A.  Legal Theories
The legal theory set forth in the proposed agreement representslthe; most accurate and.
straightforward manner in which to view the facts of this case. By failing to obtain the partners’ '-

agreements to a non-pro rata attribution of the partnership contributions, as required under-

- 11 CF.R.§ ilO.l(e)(Z), the Respéndent's violated not only thét'reg_ulation, butalso2 US.C. §

441a, the statutory provision being implemented by the regulation. The- failure to obtain the

- required agreement for a non;pro rata attribution of the partnership contributions allowed the

Respondents to make more partnership contributions than otherwise would have been allowed by

the partners’ Section 441a limits.
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‘The Commission made Section 441a findings on the alternative theory that Charles'_ _
Kushner acted as a conduit who exercised direction and control over the Associated .Partne'r_sh'i_p:

contributions, and that the.contributions also should be dually attributed to Mr. Ku_shne_r.’-"s...:._'._"_ .

personal-contribution limit. While Mr. Kushner certainly exercised direction and control oye_r '

" the Associated Partnership contributions, his role may not fall within the deﬁnition of a conduit. - |

Mr. Kushner was elther the managmg partner or the authonzed agent of an entlty that acted as’

the managmg partner of each Assoc1ated Partnersh1p In order to be a conduit, Mr. Kushner

| would have to be v1ewed as actmg asa condurt (in his personal capamty) between hlmself (inhis -

partnership ca_pacity) and the recipient committees. There is no precedent for attaching conduit
li'ability ina situation'whe.re,' the conduit simultaneously is the managing agent of the contributing
entity. Given the novelty of this theory, this Office believes that the theory contained in the
proposed conc111at10n agreement represents a better resolutron o

The Commlssmn made 44lb findings based on the 1nvolvement of 1nd1v1duals who held

themselves out as ofﬁcers of Kushner Companies and used Kushner Companies letterhead to

: forward contribution checks. "See'GCR #2. Respondents have established that at all relevant

tlmes Kushner Compames had no corporate assets or funds of i its own - and existed only as a

- trade-name for the partnershlps and llmrted liability companies through whrch the Kushner real °

estate business is managed. Respondents have also maintained that although a Kushner- .

affiliated LLC prepared and delivered the contribution checks, this was_ done in the LLC_’s '

¥ Kushner Companies also has no employees.. However, through its website and promotional materials, it holds out
to the public that Charles Kushner is the Chairman of Kushner Companies. Scott Zecher, who is no longer '
employed by any Kushner-related entity, was previously held out as the Chief Operating Officer.
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ordinéry course of business since its partnership-management responsibilities included writing
checks for the partnerships. In support of its position, the Respondents have cited MUR 2557
(Bayco), where the Commission took no action against a management entity for possible
facilitation of partnership contributions. The absence of corporate resources, while not negating
a violation, merits a focus on the more straightforward legal theory set forth in the proposed
conciliation agreement.

The Commission made 441f findings based on information suggesting that the individual
partners were reimbursed for the contributions dually attributed to their personal contribution
limits. As noted above, at the time the Commission found reason-to-believe, the accounting
entry information suggested that the partners to whom the contributions were attributed may
have received reimbursements in the form of supplemental distributions to their partnership
ledger balénces, equal to the amount of the contributions attributed to them. The basis for these
accounting entries has been clarified by an extensive review of the partnerships’ and partners’
tax records and expert opinions from Ernst & Young partnership accountants hired by the
Respondents and from an Internal Revenue Service partnership tax expert consulted by this
Office. The supplemental distributions were actually offsets to debits to the partners’ capital
accounts, rather than reimbursements.” Under accountancy and tax principles, these capital
account debits had an irreversible “economic effect” of reducing profits as required under 11
C.F.R. §110.1(e)(2). 4When the partnership is dissolved or when the partner exits the

partnership, his or her final partnership distribution will be reduced in an amount equal to the

® The Commission’s Audit Division participated in all meetings with outside experts and reviewed all submitted
expert opinions, providing invaluable input to this Office during the course of the investigation. In particular, this
Office would like to note the contributions of Assistant Staff Director Joe Stoltz.
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 political contributions made.'® Thus, there appears to have been no reimbursement of the

contribixtpl_'s_.

B. ._ Spé_cific Language in-Agreenient

10 As was pomted out in the Audit lesmn ana]ysxs attached to General Counsel's Report #2, contnbuung pamers :

received both their annual net cash flow distribution from-the partnership and a supplemental distribution for
political contributions. The net cash flow distribution amounts corrésponded to parrners “ownership shares, but the
distributions representing political contributions caused “contributing” partners to réceive distributions in amounts
disproportionate to their ownership share. - Nevertheless, as was demonstrated through expert analysis, the entire .
‘amount of the distribution (both the net cash flow distribution and the supplemental distribution) was offset with a
" debit to the partners’ capital account reducing his or her ‘proﬁts
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1
2. ‘
-3 D, S 15 Individual i’artner Contributors
4 - This Ofﬁce recommends that the Comm1ss1on take no ﬁ.lrther action agalnst 15 1nd1v1dua1

5 partners to whom partnership contrlbutions had been attrlbuted and agamst whom the

e e

& 6 Commlssmn made fmdmgs of reason to believe they v1olated 2US.C § 441f by knowmgly
i““z 7 - permitting their names to be used for contnbutlons in the;name of another. These 1nd_1v1dua1 -
_ E’ -8 partners, who _101ned in the Kushner Respondents legal arguments had 1n1t1ally refused to |
f; 9. cooperate with Commrssmn inquiries by dechmng to submlt sworn statements attestmg to thelr
E 10" .knowledge or lack of knowledge regarding the contnbutions. As noted above, however, further o

1 1: - investigation established there were no reimbursements, and thus no basis for ﬁnding that there

12  had been 'contributions made in the name of another. Accbrdingiiy, this Office reeommends that
13  the Commrssmn take no further actlon against J effrey Freireich, Melvin Greboe, Morns .

14. - Hammer, Dara Kushner J ared Kushner J oshua Kushner Nlcole Kushner, Rae Kushner Linda
15 Laulicht, Pamela Laulicht, Mel Schemerman, Steven Sliverman? John Sims, Ru_:hard Stadtmauer, |
16 and Alex Tarapchak _ | |

17

18 February 2004, in response to Commission subpoenas for deposition testimony, these individuals provided
~ affidavits describing their knowledge of the contributions. With one exception, the affidavits established that the.
individual partners did not know of the contributions at the time they were made
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1 VL  RECOMMENDATIONS -

2 . 1. Approve the attached conciliation agreement w1th Charles Kushner and 40 Assocrated '
3 Partnershrps : L -
4 _ . . .
5 2. Take no further action agamst Kushner Companies, Scott Zecher, J effrey Frerrelch
6 Melvin Gebroe, Morris Hammer, Dara Kushner, Jared Kushner, Joshua Kushner, Nlcole
‘ T . Kushner, Rae Kushner, Linda Laulicht, Pamela Laulicht, Mel Schemerman Steven
, “‘;; 8 Sllverman, John Sims, Rlchard Stadtmauer and Alex Tarapchak
w9
|10 3. Approve the appropriate letters
g 11 _ .
w13 /v*/  Kae e i
T 14 Date R S 3 Lawrence H. Norton | | ) .
mo15 : L - General Counsel = - - g L
S o . %@Wyz i
= 19 ' . - RhondaJ. Vosdingh
g 20 . o . ' ' 'Assoc1ate General Counsel :
21 ' L . :
23 - - o o :
24 . S _ R MarkD Shonkwiler ,‘ :
25 - L . - - A551stant General Counsel .
260 . _ . :
27 | - - < ‘ )4 W
28. : : . ) (C
29 - - . o PeterG Blumberg '
30 o o S - Attorney
31 : S D
- . Katb L
33 e o . W M
34. : o : o " Kathleen M. Dutt - .
35 L . I : Attomey '
36 S ' o .
37
38
39
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